
RECEiVED
CLERK’S OFFJCE

DEC 1 2003BEFORETHE ILLiNOIS POLLUTION CONTROLBOARD

PEOPLEOF THE STATE OF ILLINOIS,

V.

Complainant,

SAINT-GOBAIN CONTAINERS,INC.,

aDelawarecorporation,

Respondent.

)
)
)
)
)
)
)
)
)
)

PCBNo. 03-22
(Enforcement)

STATE OF IWNOIS
Pollution control Board

NOTICE OF FILING

TO: Ms.DorothyM. Gunn
Clerkof the Board
illinois PollutionControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601
(VIA FIRST CLASS MAIL)

CarolSudman,Esq.
HearingOfficer
Illinois Pollution ControlBoard
1021 North GrandAvenueEast
PostOffice Box 19274
Springfield, Illinois 62794-9274
(VIA FIRST CLASS MAIL)

(SEE PERSONSONATTACHED SERVICE LIST)

PLEASE TAKE NOTICE that I havetodayservedon the Office ofthe Clerkofthe
Illinois Pollution Control Board an original andnine copieseach of RESPONDENT SAINT-
GOBAIN CONTAINERS, INC.’S RESPONSETO COMPLAINANT’S MOTION TO
COMPEL, AFFIDAVIT OF N. LADONNA DRIVER, AFFIDAVIT OF WRAY C. HISER;
RESPONDENT SAINT-GOBAIN CONTAINERS, INC.’S MOTION FOR LEAVE TO
FILE A REPLY TO COMPLAINANT’S RESPONSEIN OPPOSITION TO
RESPONDENT’SMOTION FOR PROTECTIVE ORDER; RESPONDENTSAINT-
GOBAIN CONTAINERS, INC.’S REPLY TO COMPLAINANT’S RESPONSEIN
OPPOSITION TO RESPONDENT’S MOTION FOR PROTECTIVE ORDER and
AFFIDAVIT OF WRAY C. HISER, copiesof which are herewithservedupon you.

Respectfullysubmitted,

Dated: November24,2003

N. LaDonnaDriver
HODGEDWYER ZEMAN
3150 RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

SAINT-GOBAIN CONTAINERS, INC.,
Respondent,

By:4~OQ4t,frCa (2
Oneof Its Attorneys

THIS FILING SUBMITTED ON RECYCLED PAPER



CERTIFICATE OF SERVICE

I, N. LaDonnaDriver, the undersigned,herebycertify thatI haveservedthe

attachedRESPONDENTSAINT-GOBAIN CONTAINERS, INC.’S RESPONSETO

COMPLAINANT’S MOTION TO COMPEL,AFFIDAVIT OFN. LADONNA

DRIVER, AFFIDAVIT OF WRAY C. HISER;RESPONDENTSAINT-GOBAIN

CONTAINERS,INC.’ S MOTION FORLEAVE TOFILE A REPLY TO

COMPLAINANT’S RESPONSEIN OPPOSITIONTORESPONDENT’SMOTION

FORPROTECTIVEORDER; RESPONDENTSAJINT-GOBAIN CONTAINERS,

iNC.’S REPLY TO COMPLAINANT’S RESPONSEIN OPPOSITIONTO

RESPONDENT’S MOTION FORPROTECTIVEORDERandAFFIDAVIT OF WRAY

C. HISER upon:

DelbertD. Hascherneyer,Esq.
AssistantAttorney.General
Office oftheAttorneyGeneral
500 SouthSecondStreet
Springfield, Illinois 62706

Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois Pollution ControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601

CarolSudman,Esq.
HearingOfficer
Illinois Pollution ControlBoard
1021NorthGrandAvenueEast
PostOffice Box 19274
Springfield, Illinois 62794-9274



by depositingsaiddocumentsin theUnitedStatesMail, postageprepaid,in Springfield,

Illinois on November24, 2003.

N. LaDonnaDriver

SGCO:OO1IFiIINOF-COS—Responseto Motionto Compel



CLE1~SO~FF1CEBEFORE THE ILLINOIS POLLUTION CD)~ROI~~Q9~RD

TATE OF IWNOISPEOPLE OF THE STATE OF ILLINOIS, ) Control Board
Complainant, )

)
v. ) PCBNo.03-22

) (Enforcement)
SATh4T-GOBAIN CONTAINERS,INC., )
aDelawarecorporation, )

)
Respondent. )

RESPONDENTSAINT-GOBAIN CONTAINERS,INC.’S
RESPONSETO COMPLAINANT’S MOTION TO COMPEL

NOW COMESRespondent,SAINT-GOBATh4 CONTAINERS, INC. (hereinafter

“Saint-Gobain”or “Respondent”),by andthroughits attorneys,HODGEDWYER

ZEMAN, pursuantto 35 Ill. Admin. Code§ 101.500(d),andherebyrespondsto the

Complainant’sMotion to Compel.

On or aboutSeptember15, 2003, ComplainantservedComplainant’sFirst Setof

SupplementalInterrogatoriesandSupplementalRequestfor Production. On or about

October13,2003, Respondentservedits responseto Complainant’sSupplemental

Requestfor Productionand Complainant’sFirst Setof SupplementalInterrogatories.

Respondentfiled aMotion for ProtectiveOrderfor certaindocumentsresponsiveto

Complainant’ssupplementaldiscoveryrequests,namelyrecordsconcerningoperationof

Respondent’sglassfurnaceandtwo pagesofunauditedfinancialinformation.

Thereafter,on or aboutNovember12, 2003, Complainantservedon Respondenta

Motion to Compel. TheMotion to Compelseeksproductionofrecordsconcerning

operationof Respondent’sglassfurnaceaswell ascertainfinancial information.

Specifically,Complainantseeksfor productionthefollowing financialdocuments:income



tax returns,annualreports,auditedand/orunauditedfinancialreports,and 10(k) reports.

Respondentstatedin its responseto supplementaldiscoveryrequeststhat it did not have

within its possessionor controlany oftherequestedfinancialdocuments,exceptfor the

two pagesofunauditedfinancial informationat issuewith theMotion for Protective

Order.

Subsequentto receivingComplainant’sMotion to Compel,Respondentagreedto

furnish Complainantwith thefurnacedocumentsrequestedpursuantto Complainant’s

Motion to Compel. ~ Affidavit ofN. LaDonnaDriver. Consequently,theoniy issue

left for decisionon this Motion to Compeldealswith thefinancial information.

As indicatedin Respondent’sResponseto Complainant’sFirst Setof

SupplementalRequestsForProduction,Respondentdoesnothavein its possessionor

controltherequestedincometaxreturns,annualreports,auditedfinancialreports,or

10(k) reportsfor amultiplicity of reasons,whichRespondenthassetforth in its Response

to Complainant’sFirst Setof SupplementalRequestsFor ProductionandComplainant’s

First Set ofSupplementalInterrogatories.Respondentindicatedin its Responseto

Complainant’sFirst Setof SupplementalInterrogatories’that federalincometaxesfor

Hereinaftercited to as“Resp.to Supp.Jut.No.
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incomegeneratedby Respondentarefiled by theholding company,Saint-Gobain

Corporation,ofwhichRespondentis awholly-ownedsubsidiary. Resp.to Supp.Tnt. No.

2. Additionally, Respondentindicatedthat Illinois stateincometaxesfor income

generatedby Respondentarefiled by its affiliate, CertainTeedCorporation. Resp.to

Supp.Tnt. No. 2. Furthermore,Respondentindicatedin its Responseto Complainant’s

SupplementalRequestsForProduction2that it did not haveanyannualreportsnoraudited

financialreports. Resp.to Supp.RFPNo. 3 and4. Finally, Respondentindicatedin its

Responseto Complainant’sFirst Setof SupplementalInterrogatoriesthatneitherit nor

any entity relatedto Respondentfiles SECreportswhich reflect,relate,ortakeinto

accountinformationrelatingto Respondent.Resp.to Supp. Tnt. No. 5.

Complainantstatesat paragraphsevenof its Motion to Compelthatit doesnot

find credibleRespondent’sclaimthat it doesnot havecopiesof incometax returns,annual

reports,financialreportsor 10(k) reportsthat reflectRespondent’soperations.However,

asevidencedin theattachedswornaffidavit of WrayC. Hiser,AssociateGeneralCounsel

for Respondent,Respondentis awholly-ownedsubsidiaryof Saint-GobainCorp., a

holdingcompanyfor theAmericanbusinessesoftheFrenchparent,Compagniede Saint-

Gobain. Affidavit ofWray C. Hiserat ¶ 2. As awholly-ownedsubsidiaryofa privately-

heldcompany,Respondentis not apublicly tradedcompanyandtherefore,doesnot file

2 Hereinaftercitedto as“Resp. to Supp.REPNo. .“
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any 10(k) reportswith the SEC. Affidavit of Wray C. Riserat ¶3. Furthermore,for the

samereasons,Respondentdoesnot publishany annualreports. Affidavit ofWray C.

Hiser at¶4. Similarly, theholdingcompanyis not publicly tradedandtherefore,files no

reportswith theSEC. Affidavit ofWray C. Hiserat¶3.

ThefinancialinformationComplainantrequestsfrom Respondentarefully

consolidatedinto thefinancial informationofthe holdingcompany. Affidavit ofWray C.

Riserat¶6. Respondentdoesnot haveany auditedorunauditedfinancialinformation or

annualreportsof theholdingcompanyortheFrenchparentcompany. Affidavit ofWray

C. Hiser at ¶7. Therefore,Respondentfiles no tax returnsandno copyofsaidtax returns

is providedto Respondent.Affidavit of Wray C. Riser at ¶6.

It is awell-establishedprincipleamongthecourtsofthis stateand others,that a

partycannotbe compelledto producethatwhich is not within its possessionor control.

RobertJ. Wiebuschv. Alan Taylor, 97 Ill. App. 3d 210, 422N.E.2d875 (Ill. App. 5th

Dist. 1981). In this case,Respondenthasshownthroughits responseto Complainant’s

Requestfor ProductionandResponsesto SupplementalInterrogatoriesandthroughthe

Affidavit ofWray C. Riser,that becauseRespondentis asubsidiaryofaprivately-held

holdingcompany,Respondentdoesnot file anystateor federaltax returns,doesnot

produceany annualreportsnoraudited‘financial reports,anddoesnot, nordoesany entity

relatedto it, file any reportswith theSEC. Therefore,Respondentcannotbe compelled

to producethatwhich is not in its possessionor control.

In afurther attemptto locatedocumentsthatareresponsiveto Complainant’s

requests,Respondentfounda 2002brochurepublishedby its Frenchparentcompany.

4



This brochureappearsto containsomefinancial information(in euros)for theFrench

parentcompanyandindustrysectorswithin theFrenchparentcompany. To theextent

that Respondent’sfinancial informationmaybeapartofthosefigures,Respondentwill

producethebrochureto Complainant. ~ Affidavit ofN. LaDonnaDriver.

As to theconfidentialunauditedfinancialinformation,whichRespondenthas

within its control,RespondenthasallowedComplainantto view saiddocumentsat

Respondentcounsel’soffice, for usein this matter. SeeAffidavit of N. LaDonnaDriver.3

Respondenthasobjectedto thedisclosureofsaiddocumentsto personsor entitiesoutside

suchlitigation becausedisseminationwould harm,andbeunreasonablydisadvantageous

to, Respondent’sbusiness,asexplainedin Respondent’sMotion for ProtectiveOrderand

Respondent’sReplyto Complainant’sResponsein Oppositionto Respondent’sMotion

for ProtectiveOrder,whichRespondentincorporatesherein.

Section101.614oftheBoard’sproceduralrulesprovides,in pertinentpart,as

follows:

~Respondentnotesthat in its Motion to Compel,counselfor Complainanthasassertedfactsthat arenot
of recordin theproceedingandhasfailedto file an affidavit in supportthereof. Counselfor Complainant
states,in pertinentpart, asfollows:

Theundersignedattorneyhasbriefly reviewedthematerialRespondenthasindicatedit
will provideupon entryof a protectiveorderand, althoughnot allowedto copyor make
notesregardingthe substanceof thecontents,did observetwo sheetsof papers
purportingto bethe financialdocumentsandfourboxesof documentswhich appearto
be glassfurnaceoperatingrecords.

Motion to Compelat 3. As statedabove,thesefactswhich Complainantassert,pursuantto Section
101.504of theBoard’sproceduralrules,“mustbe supportedby oath, affidavit, or certificationin
accordancewith Section1-109 of theCodeof Civil Procedure[735 ILCS 5/1-109].” 35 Ill. Admin. Code
§ 101.504.
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Thehearingofficerwill deny,limit orconditiontheproductionof
informationwhennecessaryto preventunduedelay,undueexpense,or
harassment,or to protectmaterialsfrom disclosureconsistentwith Section
7 and 7.1 oftheAct and35 Ill. Adm. Code130.

35 Ill. Admin. Code§ 101.614, “There is ample precedentfor the entryofa protective

order preventingdisseminationof sensitivediscoverablematerialsto third partiesorfor

purposesunrelatedto thelawsuit.”May Centers,Inc. v. S.G. AdamsPrinting&

StationaryCo., 153 Ill. App. 3d 1018, 1021, 506 N.E.2d691, 694 (5th Dist. 1987).

(Citationsomitted.) Additionally, thereis precedentfor the entryof aprotectiveorder

preventingdisseminationof financialmaterialsoutsideofthepresentlitigation. DonaldA.

Statlandv. CharlesE. Freeman,112 Ill. 2d 494, 493 N.E.2d1075 (Ill. 1986).

WHEREFORE,for theaboveandforegoingreasons,RespondentSAINT-

GOBAIN CONTAINERS,INC., respectfullyrequeststheHearingOfficer to issuean

orderdenyingComplainant’sMotion to Compelproductionofpurportedfinancial

documents.

Respectfullysubmitted:

SAINT.-GOBAIN CONTAINERS.INC.,
Respondent,

Dated: November24, 2003 By: ~ i’’t~t44~(~
Oneofits Attorneys

N. LaDonnaDriver
HOD GE DWYER ZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217) 523-4900

SGCO:001/Fil/Responseto Motionto Compel
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iRECE~VED
cT.F.pt~3g‘i~tC~
OEC 1 2003

BEFORE THE ILLINOIS POLLUTI(~~~,

PEOPLEOF THE STATE OF ILLINOIS, )
)

Complainant, )
)

v. ) PCBNo. 03-22
) (Enforcement)

SAINT-GOBAIN CONTAINERS,INC., )
aDelawarecorporation, )

)
Respondent. )

AFFIDAVIT OF N. LADONNA DRIVER

N. LaDonnaDriver, beingfirst duly sworn,deposesandstatesas follows:

1. I am a licensedIllinois attorney,andthe counselof recordfor Respondent,

Saint-GobainContainers,Inc.

2. I metwith DelbertD. Haschemeyer,counselfor Complainantwhenhe

cameto reviewRespondent’sconfidentialunauditedfinancialinformationat my office,

for usein this matter.

3. I haveorally notified counselfor ComplainantthatRespondentwill be

producingthe furnaceoperatingdocumentsaspart of supplementaldiscoveryresponses

thatwill includea 2002reportfor theFrenchparentcompany,Compagniede Saint-

Gobain.



4. Thestatementsmadein this Affidavit aretrue andaccurateto thebestof

my knowledgeandbelief.

FURTHERAFFIANT SAYETHNOT.

N. LaDonnaDriverSubscribedand swornto before

methisc~LL~4ayofN vember2003.

otaryPublic

OFFICIAL SEAL
~ PATTI L.TUCKER ~
~ NOTARY PUBLIC, STATE OF ILUNOI~~
~MISS(0N EXPiRES

SGCO:OOlIFil/Afuidavit — RMTC - NLD



RECE~V~D
• CL~RIk~O1~PtCE

• DEC 1 Z003

BEFORETHE ILLINOIS POLLUT~?~~~D

PEOPLE OF THE STATE OF ILLINOIS, )
)

Complainant, )
)

v. ) PCBNo. 03-22
(Enforcement)

SAINT-GOBAIN CONTAINERS,INC., )
aDelawarecorporation, )

)
Respondent. )

AFFIDAVIT OF WRAY C. HISER

WrayC. Hiser,beingfirst duly sworn,deposesandstatesas follows:

1. I amAssociateGeneralCounselfor Saint-GobainContainers,Inc.

2. • Saint-GobainContainers,Inc., is awholly-ownedsubsidiaryof Saint-

GobainCorporation,aholdingcompanyfor theAmericanbusinessesof theFrench

parentcompany,Compagniede Saint-Gobain.

3. Saint-GobainContainers,Inc., is not apublicly tradedcompanyand

makesno 10(k) or 10(q)filings with the SecuritiesandExchangeCommission.The

holdingcompany,Saint-GobainCorporation,is not a publicly tradedcompanyandfiles

no reportswith the SecuritiesandExchangeCommission.

4. Saint-GobainContainers,Inc., doesnotpublishan AnnualReport.

5. Saint-GobainContainers,Inc., doeshaveits ownunauditedfinancial

information,but doesnothavean auditedfinancialstatement.

6. The financial resultsof Saint-GobainContainers,Inc., arefully

consolidatedinto the financialinformationfor theholding company,Saint-Gobain

Corporation.The holdingcompany,Saint-GobainCorporation,files U.S. incometax



returnsfor the entireholding company.Consequently,Saint-GobainContainers,Inc.,

files no U.S. incometax return. An affiliate, CertainTeedCorporation,files Illinois state

incometaxreturnsthatincludesthefinancialinformationfor Saint-GobainContainers,

Inc.

7. Saint-GobainContainers,Inc. doesnothavecopiesofthetax returnsof

CertainTeedCorporationor Saint-GobainCorporation,nordoesit haveany auditedor

unauditedfinancialstatementsorannualreportsoftheholding company,Saint-Gobain

Corporationor ofCertainTeedCorporation,or of theFrenchparentcompany.

8. I havereviewedSaint-Gobain’sResponseto Complainant’sMotion to

Compel.

9. Thematterssetforth in Saint-Gobain’sResponseto Complainant’s

Motion to Compelaretrueandcorrectto thebestofmy knowledgeandbelief

10. Thestatementsmadein this affidavit aretrueandcorrectto thebestofmy

knowledgeandbelief.

FURTHERAFFIANT SAYETH NOT.

Subscribedandswornto beforeme
this ~-/ dayofNovember2003.

NotaryPublic



• RECE~/ED
CLERK’S OFFICE

DEC 12003
BEFORE THE ILLINOIS POLLUTION

Pollution Control Board
PEOPLE OF THE STATE OF ILLiNOIS, )

)
Complainant, )

)
v. ) PCBNo.03-22

) (Enforcement)
SAINT-GOBAIN CONTAINERS,iNC., )
a Delawarecorporation, )

)
Respondent. )

RESPONDENT.SAINT-GOBAIN CONTAINERS,
INC.’S MOTION FOR LEAVE TO FILE A REPLY

TO COMPLAINANT’S RESPONSEIN OPPOSITION TO
RESPONDENT’S MOTION FOR PROTECTIVE ORDER

NOW COMES Respondent,SAINT-GOBAIN CONTAINERS,INC. (hereinafter

•“Saint-Gobain”or“Respondent”),by andthroughits attorneys,HODGE DWYER

ZEMAN, andpursuantto Section101.500(e)oftheIllinois Pollution ControlBoard’s

(“Board”) proceduralrules, 35 Ill. Admin. Code § 101.500(e),movestheBoardfor leave

to file its Replyto Complainant’sResponsein Oppositionto Respondent’sMotion for

ProtectiveOrder(“Response”).

1. On or aboutSeptember15, 2003, ComplainantservedComplainant’sFirst

Setof SupplementalInterrogatoriesandSupplementalRequestfor Production.

2. On or aboutOctober13, 2003,Respondentservedits responseto

Complainant’sSupplementalRequestfor ProductionandComplainant’sFirst Setof

SupplementalInterrogatories.

3. On or aboutOctober29, 2003, Respondentfiled aMotion for Protective

Orderfor certaindocumentsresponsiveto Complainant’ssupplementaldiscovery



requests,namelyrecordsconcerningoperationofRespondent’sglassfurnaceandtwo

pagesofunauditedfinancialinformation.

4. On or aboutNovember12, 2003, ComplainantservedonRespondenta

Motion to Compelanda Responsein Oppositionto Respondent’sMotion for Protective

Order.

5. UndertheBoard’sproceduralrules, amovingpartyis not entitled to file a

reply, exceptaspermittedby theBoard or theHearingOfficer to preventmaterial

prejudice. 35 Ill. Admin: Code § 101.500(e).

6. Sincethefiling of Complainant’sMotion to Compel,Respondenthas

offeredto producethefurnaceoperatingdocumentsin supplementaldiscoveryresponses.

~ Affidavit ofN. ,LaDonnaDriver in supportofRespondent’sResponseto

Complainant’sMotion to Compel. Therefore,manypointsin Complainant’sResponseare

no longerrelevantand areinapplicableto theremainingissueconcerningthetwo pagesof

unauditedfinancial information.

7. Saint-Gobainbelievesthat Complainant’sResponsedoesnot completelyor

accuratelyrepresentSection7 oftheIllinois EnvironmentalProtectionAct (“Act”) (415

ILCS 5/7) and35 Ill. Admin. CodePart130.

8. Saint-Gobainbelievesthat dueto the above-mentionedinaccuraciesin law,

Complainanthasalso incorrectlyappliedthelaw to the circumstanceshere.

9. Furthermore,in its Response,counselfor Complainanthasassertedfacts

thatarenot ofrecordin theproceedingandhasfailed to file an affidavit in supportthereof

• in accordancewith 35 Ill. Admin. Code § 101.504.

2



10. Allowing theRespondentto file theReplywould avoidmaterialprejudice

that would resultif Complainant’sResponsewasallowedto standon inaccuraciesin both

law andthe applicationof law to thecircumstanceshere.

WHEREFORE, for the above and foregoingreasons,RespondentSAINT-

GOBAIN CONTAINERS,INC., respectfullyrequeststhattheBoardgrantit leaveto file

its Replyto Complainant’sResponsein Oppositionto Respondent’sMotion for Protective

Order.

Respectfullysubmitted,

SAINT-GOBATN CONTAINERS. INC.,
Respondent,

Oneofits Attorneys

Dated: November24, 2003

N. LaDonnaDriver
HODGEDWYER ZEMAN
3150RolandAvenue
PostOfficeBox 5776
Springfield, Illinois 62705-5776
(217)523-4900

SGCO:00i/Fil/Motionfor Leaveto File Reply
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RI~çS

• DEC i.~
BEFORE THE ILLiNOIS POLLUTION CONTROLBOARD

PEOPLE OF THE STATE OF ILLINOIS, ) 1~’0h1UtIonCOflfro/,~oqrd

Complainant, )
)

v. ) PCB No. 03-22
) (Enforcement)

SAINT-GOBATN CONTAINERS,INC., )
aDelawarecorporation, )

)
Respondent. • )

RESPONDENT SAINT-GOBAIN CONTAINERS, INC.’S
REPLY TO COMPLAINANT’S RESPONSEIN OPPOSITION
TO RESPONDENT’S MOTION FOR PROTECTIVE ORDER

NOW COMES Respondent,SAINT-GOBAIN CONTAINERS,INC. (hereinafter

“Saint-Gobain”or”Respondent”),by andthroughits attorneys,HODGE DWYER

ZEMAN, pursuantto 35 Ill. Adniin. Code§~101.500(d)and 101.500(e),andhereby

repliesto Complainant’sResponsein Oppositionto Respondent’sMotion forProtective

Order(“Response”).

On or aboutSeptember15, 2003, ComplainantservedComplainant’sFirst Set of

SupplementalInterrogatoriesandSupplementalRequestfor Production. Onor about

October13, 2003,Respondentservedits responseto Complainant’sSupplemental

Requestfor Productionand Complainant’sFirst Setof SupplementalInterrogatories.

Respondentfiled aMotion for ProtectiveOrder(“Motion”) for certaindocuments

responsiveto Complainant’ssupplementaldiscoveryrequests,namelyrecordsconcerning

operationof Respondent’sglassfurnaceandtwo pagesofunauditedfinancial information.

OnNovember12, 2003, counselfor RespondentreceivedComplainant’sResponse

to Respondent’sMotiOn. Complainantappearsto contendthatRespondent’sMotion did



not meettherequirementsofSections7 and7.1 oftheIllinois EnvironmentalProtection

Act (“Act”) (415ILCS 5/7) or 35 Ill. Admin. CodePart 130. Complainantalso

apparentlycontendsthat Respondent’sMotion shouldhave,but did not, addressissues

beyondthosestatutoryandregulatoryprovisions. ThisReply demonstratesthat

Complainant’spositionis inaccurateboth in law andin applicationofthe law to the

circumstanceshere.

First, in thespirit ofcooperation,Respondenthasofferedto foregoits requestfor

protectiveorderfor thefurnacedocuments.~ Affidavit ofN. LaDonnaDriver in

supportofRespondent’sResponseto Complainant’sMotion to Compel. While thathas

not, thus far, allowedthepartiesto cometo an agreementona protectiveorderfor the

two pagesofunauditedfinancial information,Respondentwill neverthelesstreatthetwo

pagesof unauditedfinancial informationas theonly remainingissuefor purposesofthe

currentdisputeovertheMotion. Thus,Respondentwill not reply to portionsof

Complainant’sResponsethat dealwith tradesecretissues,which couldonly apply

to thefurnacedocuments.’This eliminatesdiscussionof Sections7(a)(i) and(iv), 7(c)

and7.1 oftheAct, aswell as35 Ill. Admin. Code§~130.110,130.200, 130.201and

130.203. Seepages4-11 of Complainant’sResponse.

TheAct defines“trade secret”as: “the wholeor anyportionorphraseofany scientificor technical

information,design,process(includinga manufacturingprocess),procedure,formulaor improvement,or
businessplanwhichis secretin that it hasnotbeenpublishedor disseminatedor otherwisebecomea
matterof generalpublicknowledge,andwhich hascompetitivevalue. A tradesecretis presumedto be
secretwhentheownerthereoftakesreasonablemeasuresto preventit frombecomingavailableto persons
otherthanthoseselecfedby the ownerto haveaccesstheretofor limited purposes.” 415 JLCS5/3.490.
While thefurnaceoperatingdocumentscouldcomewithin this definition, thetwo pagesof unaudited
financialinformationwould notcomewithin this definition.

2



A. RespondentMeetsthe Requirementsfor Protection of Information Under
Section7 of theAct and 35 111. Admin. CodePart 130.

By focusingonly on tradesecretissues,Complainanthasnot includedin its

Responsesomevery importantstatutoryandregulatoryprovisions. Section7(a)ofthe

Act provides,in pertinentpart,asfollows:

Sec. 7. Public inspection;fees

(a) All files, records,anddataoftheAgency,theBoard, and
theDepartmentshallbe opento reasonablepublic inspectionand
maybecopieduponpaymentofreasonablefees to be established
whereappropriateby theAgency,theBoard,ortheDepartment,
exceptforthefollowing:

(i) informationwhich constitutesatradesecret;
(ii) informationprivilegedagainstintroductionin

judicial proceedings;
(iii) internalcommunicationsof theseveralagencies;
(iv) informationconcerningsecretmanufacturing

processesorconfidentialdatasubmittedby any
personunderthis Act.

415 ILCS 5/7(a). (Emphasisadded.)

Thus, tradesecretsarenot the only informationthat canbe protectedfrom

disclosure. Thereis anothercategorythat canbe soprotected,which hasbeenaddressed

in theIllinois Pollution ControlBoard’s(“Board”) Part130 regulationsasnon-disclosable

information. Section13 0.100(b)makesclearthattheprovisionsin SubpartsB andC of

Part 130,which arethoseprovisionswith whichComplainantarguesthat Respondentdid

not comply, only apply to tradesecrets. Complainantmakesno mentionof SubpartD of

Part 130, which, accordingto Section130.l00(b)(3),appliesto non-disclosable

informationotherthantradesecrets.

3



In its Motion, andin theAffidavit attachedthereto,Respondentmet all ofthe

requirementssetforth in SubpartD ofPart 130. Specifically, Section130.404(e)

providestherequirementsfor applicationsfor non-disclosure.Section130.404(e)(1)

requiresthattheapplicantidentify theparticularnon-disclosurecategorythat is applicable.

Paragraphsthreeandsix oftheMotion referto thedocumentsat issueas“confidential.”

In addition,thefifth paragraph2of theAffidavit accompanyingtheMotion statesthat the

documentsto beproducedundertheprotectiveorder“contain confidentialdata.” Thus,

Respondentmadeit abundantlyclearthatthecategoryof non-disclosableinformationwas

thatof“confidentialdata.”

Section130.404(e)(2)requiresa concisestatementofthereasonsfor requesting

non-disclosure.ParagraphthreeofRespondent’sMotion, aswell asthefifth paragraphof

theAffidavit accompanyingtheMotion, statethatdisclosureoftheconfidentialfinancial

reportsto certainpersonsor entitiesoutsideoftheinstantlitigation would harmSaint-

Gobain’sbusiness.Thus, Respondenthasprovidedaconcisestatementof its reasoning

for requestingnon-disclosure.If Complainantfeelsthatthis statementis too concise,

Respondenthasattachedto this Replyan affidavit providingsomefurtherexplanationof

its concernsregardingdisclosureofthe confidentialfinancial reports.

Section130.404(e)(3)requiresthat theapplicationfor non-disclosurecontain

informationon thenatureofthematerialthat is soughtto beprotectedfrom disclosureas

well asidentificationofthenumberandtitle of all personsfamiliar with thedataand

information,andastatementofhow long thematerialhasbeenprotectedfrom disclosure.

2 Respondentnotesthat the paragraphsin the Affidavit accompanyingtheMotion wereinadvertently

misnumberedandapologizesfor anyconfusionthis maycause. •

4



ParagraphthreeofRespondent’sMotion andthefifth paragraphoftheAffidavit

accompanyingtheMotion identify thematerialthat is soughtto be protectedas

confidentialfinancialreports,that if disclosedto personsorentitiesoutsideofthe instant

litigation, would harmtheRespondent’sbusiness.Thesixth paragraphofthe Affidavit

accompanyingtheMotion statesthatthepersonsatRespondent’scompanywho have

accessto theconfidentialfinancialreportsaremanagement,supportstaff, attorneysand

agentswho requireaccessto theinformationto performtheirduties. Theseventh

paragraphoftheAffidavit accompanyingtheMotion statesthattheconfidentialfinancial

reportshavebeenprecludedfrom disclosureto otherpersonsfrom thetime oftheir

creationto thepresent. Thus,Respondenthasclearlyandsatisfactorilyaddressedeach

requirementin Section130.404(e)(3).

Finally, Section130.404(e)(4)requiresthat factsin theapplicationbeverified by

affidavit. TheAffidavit accompanyingtheMotion meetsthis requirement.

Accordingly,Respondent’sMotion, andits accompanyingAffidavit, followed the

requirementsofPart 130, SubpartD. Thus,Respondentmettherequirementsfor

protectingnon-disclosableinformationundertherequirementsoftheAct andtheBoard’s

regulations.

Complainantalsoarguesthat it is subjectto theIllinois Freedomof Information

Act (“FOIA”) andthuswould be underan obligationto discloseRespondent’sfinancial

informationdespitean agreedprotectiveorder,underSection7(1)(a)ofFOIA andthe

City ofCarbondalecasecited in Complainant’sResponse.Responseat 12. While

Complainantrecognizesthat Section7(g)of FOIA providesprotectionfor commercialor

5
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financialinformation obtainedfrom a.personorbusinesswheretheinformationis

confidential,orwheredisclosureofthe informationmaycausecompetitiveharm,

ComplainantstatesthatRespondenthasnotmet its burdenof establishingthatthe

confidentialfinancial informationat issuefalls undertheabove-mentionedFOIA

exemption,becauseRespondentdid not makethe requisiteshowingfor non-disclosure

undertheAct andtheBoard’sregulations.However,asset forth herein,Respondent’s

Motion and Affidavit accompanyingtheMotion clearlyfollow therequirementsfor

protectionofnon-disclosableinformation. Therefore,Respondenthasmet its burdento

showthattheconfidentialfinancial informationatissuemeetsthe FOIA exemptionat

Section7(g).

B. RespondentHas DemonstratedIts Needfor a Protective Order

Complainantalso seemsto arguein SectionsI and11(C) of its Responsethat in

orderto secureaprotectiveorder,Respondentneedsto meetcertainrequirementsbeyond

thestatutoryandregulatoryprovisionsset forth above,andthatRespondentdoesnot

meetthoserequirements.Complainantinfers thatthesestatutoryandregulatory

provisionscontainall the protectionthatRespondentneedsfor thematerialat issueand

thatRespondenthasnot showngoodcausewhy aprotectiveordershouldbe issued.

RespondentdrawsComplainant’sattentionto 35 Ill. Admin. Code§~

130.100(b)(3)and 130.400. There,theBoard’sregulationsfor protectionof non-

disciosableinformationmakevery clearthatthoseregulationsapplyonly to filings of

informationwith theBoard. Thus, submissionoftheconfidentialfinancialreportsat issue

in Respondent’sMotion, to theComplainantin discoveryresponses,evenwith an

6



applicationfor non-disclosureunder35 Ill. Admin. CodePart130, SubpartD, would not

guaranteethat theComplainantwould be boundby 35 Ill. Admin. CodePart 130’snon-

disclosureprovisions. TheBoardwould be boundnot to disclosethe informationif it is

usedin ahearingin thismatter,but accordingto Sections130.100and 130.400,the

Complainantcouldarguablydisclosethe informationprovidedto it in discovery.

BecauseRespondentfeelsso stronglythat this informationmustbe protectedfrom

disclosureto partiesoutsideof this litigation, Respondentis concernedaboutthe

Complainant’sability to releasethe informationit acquiresthroughdiscoveryandthegap

in non-disclosureprotectionaffordedby 35 Ill. Admin. CodePart130, SubpartD,

discussedabove. Thatis whyRespondentfiled theMotion in the first place. Thevery

fact thatComplainanthastakenthepositionthatthe materialat issuecouldnot be

protectedfrom disclosureis why thereis goodcausefor theMotion to be granted.

Without theBoard’sprotectiveorder, Respondentwould be forcedto produce

confidentialfinancial informationthatComplainanthasstatedit will not protectfrom

disclosure.

TheBoard providedfor the issuanceof protectiveordersamid thediscovery

processat 35 Ill. Admin. CodePart 101. If thetermsof Section7 ofthe Act andPart 130

of theBoard’sregulationsweresufficient to protectmaterialproducedin discoveryfrom

disclosureto partiesoutsideof the litigation, therewould seemto be no needfor the

Boardto issueprotectiveordersat all. Thatpremisewould rendertheBoard’sprovision

for protectiveordersanullity. Suchan approachis nonsensicalanddangerous.

7



As Complainantpointsout, the languageoftheprotectiveorderprovisionat 35 Ill.

Admin. Code § 101.616follows closelythat ofIllinois SupremeCourtRule201(c)(1),

which provides:

Thecourtmayat anytime on its owninitiative, or on motion ofany party
orwitness,makeaprotectiveorderasjusticerequires,denying,limiting,
conditioning,or~regulatingdiscoveryto preventunreasonableannoyance,
expense,embarrassment,disadvantageor oppression.

Ill. S. Ct. Rule201(c)(1). Caselaw interpretingSupremeCourtRule201(c)(l)statesthat

theCourthasthediscretion,whereappropriate,to issueprotectiveordersto shield

particularlysensitivematerialsfrom unnecessarydisclosure. DorisBurgerv. Lutheran

GeneralHospital,198 Ill. 2d 21, 759N.E.2d533 (Ill. 2001).

InMay Centersv. 5G. AdamsPrinting, theIllinois AppellateCourt, Fifth District,

referencedauthorityrecognizingthe“inherentlysensitivenatureoffinancialdataandthe

needto protectsuchdatafrom exploitationin theprocessofdiscoveryexceptas

necessaryto preparethepartiesto try the lawsuit.” May Centersv. S.G. AdamsPrinting

and StationaryCo., 153 Ill. App. 3d 1018, 1022, 506 N.E.2d691, 695-696 (Ill. App. 5th

Dist. 1987) Thecourtnotedtherethat thepartycontestingtheprotectiveorderfor the

financialinformationwould not havebeenprecludedaccessto discoverableinformationby

theprotectiveorder. ~ Similarly, Respondenthasstatedin its Motion andin its

proposedProtectiveOrder that Complainantmayhaveaccessto theconfidentialfinancial

informationat issue. Theprotectiveorderwould only precludepartiesoutsideofthe

litigation from havingaccessto the information.

As notedby theIllinois SupremeCourt in Statlandv. Freeman,Complainant

would only haveaccessto Respondent’sconfidentialfinancialinformationat issuevia the
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discoveryprocessin this litigation. DonaldA. Statlandv. CharlesE. Freeman,112 Ill. 2d

494, 500, 493 N.E.2d1075, 1078 (Ill. 1986). Thus, theBoardhasbroadauthority, “as

justicerequires,”to protectthis informationfrom disclosureto partiesoutsideofthis

litigation. ~. at 499. Thatis all that Respondentis seekingfor thetwo pagesof

confidentialfinancial informationat issuein Respondent’sMotion.

WF1EREFORE,for theaboveandforegoingreasons,RespondentSAINT-

GOBA1NCONTAINERS,INC., respectfullyrequeststhat theHearingOfficer enter

Respondent’sProtectiveOrderattachedheretoasExhibit A.

Respectfullysubmitted,

SAINT-GOBAIN CONTAINERS.INC.,
Respondent,

By:~OO~44A~62~
~‘ Oneof its Attorneys

Dated: November24, 2003

N. LaDonnaDriver
HOD GEDWYERZEMAN
3150RolandAvenue
PostOfficeBox 5776
Springfield,Illinois 62705-5776
(217) 523-4900

SGCO:OOlIFil/Replyto Complainant’sResponsetoRespondent’sMotion for ProtectiveOrder

9



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINOIS, )
)

Complainant, )
)

v. ) PCB No. 03-22
) (Enforcement)

SAINT-GOBAIN CONTAINERS,INC., )
aDelawarecorporation, )

)
Respondent. )

PROTECTIVE ORDER

This causecomesbeforetheHearingOfficer on RespondentSAIINT-GOBAIN

CONTAINERS,INC.’S (“Saint-Gobain”)Motion for ProtectiveOrder. Having

consideredtheforgoing,andbeing duly advised,theHearingOfficer herebyfinds that

saidMotion shouldbe GRANTED.

It is, therefore,ORDEREDthat documentsproducedby Saint-Gobainin response

to Complainant’sSupplementalRequestsfor Productionin thismatteraresubjectto the

following ProtectiveOrder:

1. Any and all confidentialfinancialreportsthat Saint-Gobainproducesin

responseto Complainant’sSupplementalRequestfor Productionin this matter,andthat

Saint-Gobainmarks“CONFIDENTIAL: NON-DISCLOSABLE iNFORMATION” shall

be madeavailableto theComplainantfor ieview,but shall notbe copied,in wholeor in

part, by theComplainantwithout furtherOrderfrom theHearingOfficer.

• 2. Complainantandanyotherparty in this caseagainstSaint-Gobainfiled

beforetheIllinois Pollution Control.Board(“Board”), that receivesanySaint-Gobain

Non-DisclosableInformationpursuantto Saint-Gobain’s responseto Complainant’s

SupplementalRequestsfor Productionin this matter,or otherwise:



(a) shallusesuchdocumentsonly for litigation or settlementof this
matter;

(b) shall storesuchdocumentsin amannerthatwill preventthe
disclosureofsuchdocumentsto any personorentity that is not a
partyto thismatter,orto any attorney,employee,orotheragentof
suchpersonor entity;

(c) shall not disclosesuchdocumentsto any personor entity that is not
a partyto this matter,or to any attorney,employee,orotheragent
of suchpersonor entity, unless:

(i) aCourtof competentjurisdictionhasorderedsuch
disclosure,or Saint-Gobainhasfirst expresslyagreedto
suchdisclosureinwriting; and,

(ii) thepersonor entity to whom thedocumentsareto be.
disclosedhasfirst expresslyagreedin writing to be bound
by thetermsofthis ProtectiveOrder;

(d) shall not submitsuchdocumentsto thisBoardin supportof a
Motion orotherwiseexceptunderseal;

(e) shall not presentsuchdocumentsasevidenceattheHearingofthis
matterorofany futurecaseagainstSaint-Gobainfiled beforethis
Boardwithout:

(i) prior noticeto Saint-Gobain’scounsel;and

(ii) consultationwith Saint-Gobain’scounselandtheHearing
Officer regardinghowthedocumentsat issuecanbe used
as evidenceatHearingwhile preventingthedisclosureof
suchdocumentsto personsor entitiesthat are notpartiesto
this litigation; and,

• (1) • shall immediatelynotify counselfor Saint-Gobain,in writing, of
anysubpoenafrom or requestby any personor entity that is not a
party to this matterseeking,orOrderby aCourt orderingor
regarding,thedisclosureof suchdocuments.

3. This order doesnot limit Complainant’sright to discloseSaint-Gobain

Non-DisciosableInformationto its counsel,or to legal associates,paralegals,clerical or

othersupportstaff, or otheragentsofsuchcounsel,exceptthat:

• 2



(a) suchdisclosureshall be madeonly asnecessaryfor the litigation or
settlementof suchmatter;and,

(b) saidpersonsarealsoboundby thetermsofthis ProtectiveOrder,
andshall beinformedofthetermshereof

ENTERED: . _____________________
HearingOfficer
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CLERK’S OFFV(~

DEC 12003
BEFORETHE ILLINOIS POLLUTION CONTROL~6~[~RF ILLINOIS

i’o utlorrcontrol Board

PEOPLEOFTHE STATEOF ILLINOIS, )
)

Complainant, )
)

V. . ) PCBNo,03-22
) (Enforcement)

SAINT-GOBA1N CONTAiNERS,INC., )
aDelawarecorporation, )

)
Respondent )

AFFIDAVIT OF W1~AYC. HISER

Wray C. Hiser,beingfirst duly sworn,deposesandstatesasfoliows~.

1. I amAssociateGeneralCounselfor Saint-GobainContainers,Inc.

2. Saint-GobainContainers,Inc., is awholly-owned.subsidia.ryof Saint-

GobainCorporation,aholdingcompanyfor theAmericanbusinessesof theFrench

parentcompany,Cornpagniede Saint-Gobain.As such,Saint-GobainContainers,Inc.

doesnot prepareanytypeofreportsor .fiLLng regardingits financiaiinformation.

• 3. ThefinancialinformationaboutSaint-GobainContainers,Inc. contained

on thetwo pageunauditedfinancialstatementat issuefor theMotion for ProtectiveOrder

is consideredextremelyconfidentialby theCompany. It is only providedto employees

ofthe Companythatmusthaveaccessto the informationto performtheir duties.

Respondent’sunauditedfinancialinformationis not madepublic in any way.

4. Any disclosureof this confidentialfinancialinformationcouldbe

detrimentalto theCompanyin anumberof ways,suchas providingbeneficial

informationto ourcompetitorsaboutthe financialstrengthandprofitability of this

Company,to laborunionsrepresentingourhourlyworkforce in union contract



negotiations,or to ourcustomersandsuppliersin negotiatingsupplycontractswith our

Company.

5. Disclosureofthis sensitiveunauditedfinancialinformationto parties

outsideofthis litigation wouldbe detrimentalto Respondent’sbusinessinterests.

• 6. 1 havereviewedSaint-GobainContainers,Inc.’sReplyTo Complainant’s

ResponseIn Oppositionto Respondent’sMotion for ProtectiveOrder.

7. Themattersset forth in Sairn-GobainContainers,inc.’s ReplyTo

Complainant’sResponseIn Oppositionto Respondent’sMotion forProtectiveOrderare

trueandcorrectto thebestofmy knowledgeandbelief.

8. Thestatementsmadein this affidavit aretrueandcorrectto thebestofmy

knowledgeandbelief.

FURTHERAFFIANT SAYETH NOT. - ~

Wra . Hiser

Subscribe14.andswornto beforeme
this c2.~I~dayofNovember2003,

NotaryPublic


